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A. IDENTITY OF PETITIONER AND THE DECISION BELOW

Ms. Ralston requests this Court grant review pursuant to RAP

13.4(b) of the decision of the Court of Appeals, Division Two, in State v.

Candace Ralston. No. 45883-7-11, filed December 15, 2015. A copy of the
opinion is attached as Appendix A.

B. ISSUES PRESENTED FOR REVIEW

1. The Court of Appeals declined to remand Ms. Ralston’s case for
consideration of whether she could afford the $39,211.35 in discretionary
legal tinancial obligations imposed against her at sentencing despite
acknowledging the trial court gave no consideration as to whether Ms.
Ralston had the ability to pay thesc substantial LFOs. Should this Court
grant review in the substantial public interest and consistent with this
Court’s decision in Statc v. Blazina because the trial court failed to make
an individualized inquiry as to Ms. Ralston’s current and future ability to
pay?' RAP 13.4(b)(4).

2, Under RCW 9.94A.585(4)(b), a sentence should be reversed
when it is clearly cxcessive. Ms, Ralston was convicted of one count of
first degree thetl and one count of forgery for allegedly stealing from the

resort where she was employed. Iler standard sentencing range was 2-6

1182 Wn.2d 827. 344 P.3d 680 (2015).



months and 0-90 days, respectively. The Court of Appeals aftirmed the
trial court’s imposition of a sentence of 96 months incarceration, a
significantly longer sentence than typically given for property crimes
involving preater losses. Should this Court grant review in the substantial
public interest where this sentence shocks the conscience?

3. Under the Due Process Clause of the Fourteenth Amendment
and Article 1, scction 3, an award of restitution must be supported by
substantial credible evidence. which requires that the trial court not rely on
speculation or conjecture. The State presented cvidence that the
accounting [irm guessed at how much of its time involved analyzing
transactions irrelevant to the charges against Ms. Ralston and Ms.
Ralston’s employer failed to keep track of the actual amount of time its
employccs lost in productivity as a result of the case. Where the trial court
relied on the speculative cstimates by the accounting firm and Ms.
Ralston’s employer to impose the restitution amount. should this Court

grant review in the substantial public interest?



C. STATEMENT OF THE CASE

Candace Ralston was employed at Alderbrook Resort & Spa
(" Alderbrook™) for several years. 2 RP 2062 CP 21. From November
2009 to April 2011, Ms. Ralston worked in Alderbrook’s accounting
department, first as an assistant and later as the accounting program
manager, 2 RP 206; CP 21. The State alleged Ms. Ralston stole
$213.581.15 from the resort whilc working in the accounting department.
2 RP 251. Tt claimed she took over $190,000 in cash and the remaining
amount in forged checks.

The State amended the information against Ms. Ralston five times.
1 RP 67. The fourth amended information charged Ms. Ralston with one
count of first degree theft and three counts of forgery. CP 118, Ms.
Ralston submitted an Alford plea, denying she committed the crimes
alleged but agreeing there was sufficient evidence for a jury to convict
her.® 2 RP 204; CP 64. She also stipulated that there was sufficicnt
evidence to support the aggravating factor that her actions constituted a

major economic offense.* 2 RP 205; CP 65. In exchange for her change

* The three verbatim reports of proceedings in this case encompass a significant
number of dates. The first two, which pertain 1o Ms. Ralston’s pre-trial hearings and
sentencing, are numbered by volume, and will be referred to herein accordingly. For ease
of reference, the third unlabeled volume, which pertains to the subsequent order of
restitution, will be referred to as the third volume, or 3.

3 North Carolina v. Alford, 500 U.S. 25,91 S.Ct. 160, 27 L.Ed.2d 162 (1970).

*RCW 9.94A.535(3)(d).




ol plea, the State dropped two of the forgery charges against her in a fifth
amended information, leaving onc count of {irst degree theft and one count
of forgery. 2 RP 205; CP 64, 67.

Given Ms. Ralston’s oftender score of 1, the standard range for the
theft charge was 2 1o 6 months, and the standard range for the forgery
charge was 0 to 90 days. CP 58. No agrcement was reached between the
parties regarding the State’s recommendation. The State merely indicated
it would ask for an exceptional sentence. CP 60.

At sentencing. the court allowed the State’s witnesses Lo speak at
length, but denied Ms. Ralston’s request to have her mother address the
court. 2 RP 259. When defense counsel objccted to this inequity, the trial
court simply responded that Ms. Ralston had failed to object to the State’s
witnesses. 2 RP 259. However, the State had offered no objection to Ms.
Ralston’s mother addressing the court, but the trial court nonetheless
denicd the defense’s request (o have her speak. Id.

The State recommended nince years on the thett charge and four
years on the forgery charge. deferring to the court as to whether they
should run concurrently or consecutively. 2 RP 258. The tnal court
imposed a concurrent sentence of 96 months on the theft charge and 36
months on the forgery charge. 2 RP 272. Without inquiring as to whether

Ms. Ralston had the current or future ability to pay legal financial



obligations (LTOs). it imposed $39.211.85 in discretionary costs and fees.
CP 766. After determining such LFOs would be imposed, it found Ms.
Ralston only had the ability to pay the LFOs at a rate of $25 per month,
which it acknowledged would not even cover the accruing interest. 2 RP
273.

In addition. the court required Ms. Ralston to pay restitution, with
the specific amount to be set after a hearing. 2 RP 272. At the subsequent
restitution hearing, Ms. Ralston contested the amount requested by the
State. 3 RP 5. Atissue, in part, was the amount for the scrvices
performed by the accounting tiem hired by Alderbrook. Moss Adams, LLP
(*Moss Adams™). and the amount requested by Alderbrook for time its
employees allegedly spent on issues related to the charges against Ms.
Ralston.

Moss Adams charged $73,807.84 for its servicces, but the State
admitted that a portion of the billed hours were spent analyzing gilt card
transactions unrelated to the charges against Ms. Ralston. 3 RP 10. The
State requested that Ms. Ralston pay 90 percent of the Moss Adams bill
because Moss Adams had estimated less than ten percent of its time had
been spent on irrelevant analysis. 3 RP 10. The State also asked for
reimbursement to Alderbrook in the amount of $8.607.54 for the time its

employees spent working on issues rclated to the case, despite the fact



Alderbrook’s employees had not actually kept track of the hours they
expended. 3 RP 28-29.

Over Ms. Ralston’s objection. the court imposed restitution in the
amount of $294,115.73, which included the full amount requested by the
State for Moss Adams’ services and the Alderbrook employees’ time. CP
832; 3 RP 37.

D. ARGUMENT IN FAVOR OF GRANTING REVIEW

1. This Court should grant review in the substantial public
interest and remand to the trial court for consideration
of Ms. Ralston’s ability to pay her LFOs consistent with
State v. Blazina,

The trial court did not consider Ms. Ralston’s financial
circumstances betfore imposing discretionary LFOs. Instead, it stated at
sentencing:

The court costs will include the filing fee of $200.00;
sheriff’s return on service, which at this point, I believe,
totals $4,878.50. The Court will also require that you
reimburse the County for the cost of court-appointed
counsel as well as the cost of defense experts.
Additionally, $500.00 to the crime victims compensation
fund; 100.00 to the DNA fund.

2 RP 272.
Only affer imposing the [.I'Os did the court ask Ms. Ralston’s

counsel, “what type of employment and monthly income do you anticipate



your client would be having after her release, which is when the payments
are required to start?™ 2 RP 273. To which defense counsel responded:

Given her background, Your Honor, and the conviction, |

don’t have any idea. [ mean, she’s probably not going to

get any type of employment that she’s previously had, so

my guess 1s that if she gets employment it’s going to be on

the low end somewhere.

2 RP 273. Accepting this representation, the court set Ms. Ralston's
minimum monthly payments at $25 per month, but noted, “[o]bviously,
that isn’t going to be enough to even cover the interest that accrues at
twelve percent per annum.”™ 2 RP 273, The court later imposed an
additional $34,133.85 in defense costs, for a total of $39,211.85 in
discretionary ILFOs. CP 766.

The court also noted Ms. Ralston would be required to pay
restitution. 2 RP 272, Any paymenis made by Ms. Ralston would be
applied to the order ol restitution first. RCW 9.94A.760(1). Ata rate of
$25 per month, and without accounting for interest, it would take morc
than 980 years for Ms. Ralston to pay the $294,115.73 figure imposed by

the court. That Ms. Ralston will have the future ability to pay an

additional $39.211.85 in discretionary fines and costs is inconccivable.

3 The judgment and sentence also contained boilerplate findings about Ms.
Ralston’s ability to pay. but this is insufficient under Statc v. Blazina, 182 Wn.2d 827,
685, 344 P.3d 680 (2015).

10



On appeal. the Court of Appeals declined to strike the LFOs and
require the trial court to consider Ms. Ralston’s ability to pay any financial

obligations, rclying on State v. Blazina, 182 Wn.2d 827, 835, 344 P.3d

680 (2015). Slip Op. at 8-9. While in Blazina. this Court found
unpreserved LFO errors are not entitled to review as a matter of right. this
Court also emphasized the fact that [.FOs have significant consequences
for defendants. 182 Wn.2d at 835. Unpaid costs from a criminal
conviction increasc recidivism for indigent offenders because they “accrue
intcrest at a rate of 12 percent and may also accumulate collection fees
when they are not paid on time™; an impoverished person is far more
likely to accumulate astronomical interest than a wealthy person who can
pay the costs in a timely manner; and “legal or background checks will
show an active record in supcrior court lor individuals who have not fully
paid their LFOs,” which may “have scrious negative consequences on
employment, on housing, and on finances.” /d. at 836 (internal citations
omitted). “LFO debt also impacts credit ratings, making it more difficult
to find sccure housing.™ Id, at 837 (citing Katherine A. Beckett, Alexes M.,

Flarris & Heather Evans, Wash. State Minority & Justice Comm'n, The

Assessment and Consequences ol Legal Financial Obligations in

Washington State (2008), at 43).

11



In apparent recognition of the scrious negative consequences for
detendants who are burdened with LIFOs they will likely never have the
ability to pay. this Court has granted a number ol petitions for review only
on the issue ot the imposition ol discretionary legal financial obligations,
and remanded to the trial court with instructions to conduct an
individualized inguiry of the detendant’s current and tuture ability to pay.

vee e.o.. State v. Youell. 184 Wn.2d 1018, 361 P.3d 744 (2015): State v.

pi> %

r

Thomas. 184 Wn.2d 1018.361 P.3d 745 (20135); State v. Licon, 184
Wn.2d 1010, 359 P.3d 791 (2015).

As this Court noted in its orders. remanding these cases to the trial
court is consistent with its holding in Blazina. which requires a trial court
10 consider a delendant’s ability to pay betore imposing LFOs.  1d. This
Court should accept review and require the trial court to conduct an
individualized inquiry into Ms. Ralston’s current and future ability to pay
any LFOs,

2. Review should be granted in the substantial public interest

because the trial court imposed an excessive scntcnce on
Ms. Ralston.

Appcllate review ol a defendant’s sentencc is dictated by statute.

State v. Ritchie. 126 Wn.2d 388, 392, 894 P.2d 1308 (1995). When the

trial court orders an exceptional sentence. that sentence must be reversed if

the reasons are not supportced by the record or il they do not justity the



sentence. Id.: RCW 9.94A.585(4)(a). If support can be found in the
record. then the sentence must be reversed if it “was clearly too cxcessive
or clearly too lenient.”™ Ritchic, 126 Wn.2d at 392: RCW 9.94A.585(4)(b).

The trial court’s imposition of an exceptional sentence is reviewed
for an abuse of discretion. Ritchie, 126 Wn.2d at 392. The trial court
abuscs its discretion when the sentence is based on untenable grounds or
imposed for untenable reasons, or the court takes action that no reasonable
person would have taken. Id. at 393. When the length of the sentence is
so long that it “shocks the conscience of the reviewing court,” the trial
court has acted in a way that no reasonable person would, and has
therefore abused its discretion. Ritchie, 126 Wn.2d at 396 (quoting State
v. Ross, 71 Wn. App. 556, 573, 861 P.2d 473 (1993)).

Property crimes are, of course, subject to exceptional sentences.
The legislature’s intent that property crimes involving multiple acts or
victims, resulting in a loss substantially greater than typical for the
oftense, occurring over a long period of time, or committed while in a
position of trust, be punished more severcly is evident from the plain
language of RCW 9.94A.535(3)(d). However, where the trial court
properly acted within its authority to impose an exceptional sentence, that
sentence may still be unlawfully excessive. Prior cases involving the

imposition of exceptional sentences for property crimes, in which the



courts did not {ind the defendant’s sentence was excessive, demonstrate
that Ms. Ralston’s scntence was harsher than the typical exceptional
sentence.

In State v. Oxborrow, the defendant created an elaborate pyramid

scheme. in which he defrauded investors of over $58 million. 106 Wn.2d
525, 526-27, 723 P.2d 1123 (1986). Of the amount stolen, $13 million
was never returned. Id. at 527, I.osses to individuals were as high as $2.4
million and over 500 of the investors lost everything. Id. at 527. Given
that the theft occurred in the carly 1980s, these numbers are even more
striking if one accounts for inflation. The court upheld the defendant’s
exceptional sentence, finding that 180 months. or 15 times the top of the
standard range, was not clearly excessive given the enormity of the
amount stolen. Id. at 534. In comparison, Ms. Ralston allegedly stole
$213.581.15 approximatcly 30 years later. and received a sentence 16
times the top of her standard range.

In State v. Knutz, the defendant preyed on an elderly man living in
an assisted living home, convincing him to give her $347,000 over the
course of three years. 161 Wn. App. 395, 399, 253 P.3d 436 (2011). The
trial court imposed an exceptional sentence of five years, which was only
ten times the top of the standard range. In State v. Branch, the detendant

stole from his own company. 129 Wn.2d 635. 639, 919 P.2d 1228 (1996).

14



Although the defendant’s sentence was 16 times the top of the standard
range, it resulted in a sentence of only 48 months ior a theft of ncarly
$400,000, committed in 1996. Id. at 650. Again, the comparison is
striking. The State alleged Ms. Ralston stole considerably less money but
she was sentenced to a far longer period of incarceration. The facts of Ms.
Ralston’s offense and the severity of the sentence imposed are easily
distinguished from those cascs in which this Court has found a sentence
was not clearly excessive.

The Court of Appeals found any comparison to other cases was
improper, relying on Ritchie, and found Ms. Ralslon’s sentence did not
“shock the conscience™ in light of the record. Slip Op. at 6. llowever, the
record raises concerns about what the trial court chose to consider when
imposing the sentence against Ms. Ralston. The court refused to hear
{rom Ms. Ralston’s only sentencing witness despite hearing from multiple
State witnesses, including one who was clearly confused about the basis
for the charges against Ms, Ralston and discussed issues the court later
determined werc improper considerations at sentencing. 2 RP 247, 271,
Although the court pointed to the fact Ms. Ralston failed to object o these
witnesses, the State also had made no objection. 2 RP 259. Thus, the

court’s decision appeared arbitrary and biased against Ms. Ralston.

15



The court’s subsequent imposition ot a 96-month sentence was
shocking in light of the facts of the case and Ms. Ralston’s oftender score.
The sentence was clearly excessive and an abuse of discretion and this
Court should accept review.

3. This Court should grant review in the substantial public
interest becausc the restitution award was based on
insufficient evidence.

Evidence presented at restitution hearings must meet due process

requirements. State v. Kisor, 68 Wn. App. 610, 620, 844 P.2d 1038
(1993); U.S. Const. amend. X1V; Const. art. I, § 3. In order to comport

with due process, the amount ot restitution imposed must be based on

~easily ascertainable damages.™ RCW 9.94A.753(3); State v. Hughes, 154

Wn.2d 118. 154, 110 P.3d 192 (2005). overruled on other grounds by

Washingion v. Recuenco, 348 U.S. 212, 126 S.Ct. 2546, 165 L.Ed.2d 466

(2006). ~While the claimed loss ‘nced not be established with specific
accuracy.” it must be supported by ‘substantial credible evidence.”™ State
v. Deskins, 180 Wn.2d 68, 82, 322 P.3d 780 (2014). Evidcnce is only
sufficient i it provides the tricr of fact with a reasonable basis for
cstimating the loss and requires no spcculation or conjecture. Id. at 82-83.
When the amount of restitution is in dispute, the State has the
burden of proving the award by a preponderance of the evidence. State v.

Kinneman, 155 Wn.2d 272, 285, 119 P.3d 350 (2005). If the restitution



order is authorized by statute. this Court reviews the order for an abuse of
discretion. Deskins, 180 Wn.2d at 77. The trial court abuses its discretion
when its decision is manifestly unreasonable or based on untcnable
grounds or untcnable reasons. Id.

A portion of the restitution imposed against Ms. Ralston was based
on speculation and conjecture. Alderbrook retained Moss Adams to
“identify and quantify the extent of the suspected misappropriation” of
cash receipts. cash disbursements, and assets at Alderbrook during a
discrete period of time. CP 842. Moss Adams charged Alderbrook
$73.807.84 for its services, which Alderbrook’s insurer paid. CP 838.
TTowever. the State acknowledged that some of the work performed by
Moss Adams involved the examination of gift card transactions unrelated
to the charged offenses. 3 RP 10. The deputy prosecutor rcpresented to
the court that Moss Adams estimated lcss than ten percent of its time was
expended on an analysis of these irrelevant gift card transactions. 3 RP
10. Based on this estimate, the State agreed (o reduce its request by ten
pereent, to $66,427.56. and the court adopted the State’s recommendation.
3RP 11, CP 832.

This estimate from Moss Adams. relaycd to the trial court by the
deputy prosecutor, was not supported by substantial credible evidence.

See Deskins, 180 Wn.2d at 82. Moss Adams’ invoices were not itemized,

17



and the State’s representation indicated that Moss Adams had not taken
the time to calculate exactly how much of its time was devoted to
cxamining the unrelated gift card transactions. 3 RP 10. The State’s
report to the court that Moss Adams had spent less than ten percent of its
time on the irrelevant gitt card transactions was nothing more than a
guess. Thus. the court improperly relied on speculation and conjecture
when it ordered that Ms. Ralston pay $66.427.56 of the fees claimed by
Moss Adams.

Similarly, Alderbrook estimated three of its employees neglected
their rcgular duties for 80 hours each to attend to “various issues
surrounding the Candace Ralston case.” CP 888. Alderbrook calculated
the loss of its employees™ time at $8,607.54, and the court granted this
request. CI’ 832, 888. However. the State conceded the Alderbrook
employees had not kept track of the hours they spent on issues related to
the alleged theft, and there was no suggestion the employees had been
forced to work overtime. 3 RI” 28-29. The court lound that the estimate
for Ms. Delgado, the staff accountant who assisted Ms, Ralston, was
reasonable given the number of bank deposits at issue. 3 CP 38. It made
no similar findings about the hours of lost productivity claimed by

Alderbrook’s general manager and dircctor of human resources.

18



The State presented no evidence that any of these employees.
much less all threc, had lost a full two wecks of work to assist in issues
related to the alleged theft. Indced, the State’s admission that none of the
Alderbrook employees kept track of their hours demonstrates that
Alderbrook did not know how much time their employees had devoted to
the casc against Ms. Ralston. and therefore had to speculate. Such
speculation is not permissible, and this Court should accept review.
Deskins. 180 Wn.2d at 82-83.

E. CONCLUSION

On each of these bases, the Court should grant review of the Court
of Appeals opinion affirming Ms. Ralston’s convictions and order of

restitution.
DATED this 14™ day of January, 2016.
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Filed
Washington State
Court ot Appcals

Division Two

December 15,2015

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION N

STATE OF WASHINGTON, No. 45883-7-11

Consolidated with No. 46546-9-11
Respondent,
V.
CANDACE LYNN RALSTON, UNPUBLISHED OPINION
Appellant.

WORSWICK, P.J. — Candacc Ralston appeals her exceptional sentence following an
Alford plea.' Ralston pleaded guilty to first degree theft® and forgery.® and stipulated to an
aggravating factor of major cconomic offense? for both counts. The sentencing court imposed a
concurrent sentence of 96 months on the thett charge and 36 months on the forgery charge, The
court ordercd restitution totaling $294,115.73. including $66,427.56 to CHUBD Insurance
Company for investigative fees, and $8.607.54 to CHUBB for employee expenses. The court
also imposed a total of $39.211.35 in legal financial obligations (LLFOs). Ralston argues (1) the
court imposcd a clearly excessive exceptional sentence, (2) the court improperly awarded

restitution for the investigative lees and employee expenses based on speculation and conjecture,

" North Carolina v. Alford. 500 U.S. 25,91 S. Ct. 160, 27 L. Ed. 2d 162 (1970).
2RCW 9A.56.030.
3RCW 9A.60.020.

1 RCW 9.94A.535(3)(d).



No. 45883-7-11
Cons. with No. 46546-9-11

and (3) the court improperly imposed LFOs without finding Ralston could or would be able to
pay them. We affirm.
FACTS
I. THEFT AND FORGERY

Candace Ralston worked at Alderbrook Resort & Spa (Alderbrook)® in Mason County tor
eight ycars. Between November 2009 and April 2011, Ralston misappropriated $213.581.15
from Alderbrook. On January 6. 2014, in exchange for the prosecutor’s agreement to drop two
charges, Ralston entered an Alford plea of guilty to one count of first degree theft and one count
of forgery. Ralston stipulated to the aggravating factor of major cconomic offense for both
counts. The court found that there were sulficient facts to support the plea and found the
aggravating lactor for both counts.

Il. SENTENCING

The sentencing court imposed an exceptional sentence of 96 months for first degree theft
and 36 months for lorgery. to run concurrently, bascd on the aggravating factor of major
cconomié offense.® The court noted there were multiple incidents. the actual monetary loss off
the thefts were “far greater than the typical First Degree Theft,” the theft took a high degree of
sophistication and planning and went over an cxtended period of time, and Ralston abused her

position of trust with respect to her employver. 2 Verbatim Report of Proceedings (VRP) at 272.

* The sentencing court and briefs oflen refer to *North Forty.™ North Forty Lodging, LLC is the
lodging company that owns Alderbrook Rcsorts and for ease of refercnce we use the term
Alderbrook.

® The standard ranges for first degree theft and forgery are two to six months and zcro to nincty
days, respectively. RCW 9.94A.510.



No. 45883-7-11
Cons. with No. 46546-9-11

The sentencing court ordered Ralston to pay $5.678.50 in court costs. which included
discretionary fees of $200.00 and $4,878.50 for filing and sherift service. respectively. The
court also ordered Ralston to reimburse the county $34.133.85 for the cost of court appointed
counse!l and defense experts. This resulted in a total legal financial obligation of $39.211.35.

After the sentencing court imposed the LFOs. it asked defense counsel what type of
employment and monthly income Ralston would likely have after her release from prison.
Counsel responded that given her background and conviction, “she’s probably not going to get
any type of employment that she's previously had.” and any employment she would be able to
obtain upon release would be “on the low cnd somewhere.™ 2 VRP at 273. The sentencing court
then set minimum monthly payments at $25.00 per month, noting, “Obviously, that isn't going to
be enough 1o even cover the interest that accrues at twelve percent per annum.” 2 VRP at 273.
Ralston made no objections at sentencing.

I RESTITUTION

At the restitution hearing, the prosecutor itemized the restitution requests to the court,
The sentencing court ordered a total of $294.115.73 in restitution payments to CHUBB,
Alderbrook. and Key Bank.” Of the restitution ordered to CHUBB, the court ordercd $8.607.54
for employee expenses and $66,427.56 for accounting services performed by Moss Adams. LLP

{Moss Adams).

7 Alderbrook maintaincd an insurance policy with CHUBB that covered employee theft. Under
this policy, CHUBB compensated Alderbrook's total loss. Key Bank reimbursed Alderbrook for
two fraudulent checks forged by Ralston.



No. 45883-7-11
Cons. with No. 46546-9-11

Alderbrook hired Moss Adams to investigate the theft. The $66,427.56 represented a 10
pereent reduction ot'the full fee for Moss Adams” services because the State admitted that a
portion of the hours billed by Moss Adams were spent analyzing Ralston’s alleged fraudulent
gift card transactions unrelated to the charges ultimately filed. The sentencing court found the
investigative fees were appropriate items of restitution because the work done by the accounting
firm was the result of the theft by Ralston,

Additionally, the court ordered $8.607.54 in restitution to compensate for costs incurred
for employce salaries devoted to dealing with Ralston’s thefts. In making its oral restitution
ruling. the sentencing court stated it looked to the restitution estimate signed by the president of
North Forty Lodging, LLC, Brian McGinnis. an excerpt from an c-mail from Alderbrook
employee Sarah Delgado that she had estimated the time spent over the course of the
investigation, and the efforts of employees who went through receipts, ledgers, and journal
cntries in investigating the theft to determine the amount of restitution requested for employee
cxpense was reasonable.

The restitution estimate submitted by McGinnis listed the three Alderbrook employces
who dealt with Ralston’s thefts, outlined the number of hours cach employee spent on the case,
and calculated the employee expense Alderbrook incurred for each worker.

ANALYSIS
. EXCESSIVE SENTENCE
Ralston argues that the sentencing court abused its discretion when it imposed a clearly

excessive sentence against her. We disagree.
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Under RCW 9.94A.585(4)(b). we may reverse an exceptional sentence if it is clearly
excessive. We revicw whether an exceptional sentence is clearly excessive tor abuse of
discretion. Srate v. Knurz. 161 Wn. App. 395,410,253 P.3d 437 (2011). When an exceptional
sentence is based on proper reasons. we will hold it clearly excessive only “it'its length, in light
of the record, *shocks the conscience.™ Knulz. 161 Wn. App. at 410-11 (quoting Stare v.

\olesnik, 146 Wn. App. 790, 805. 192 P.3d 937 (2008)). A sentence shocks the conscience if it
is one that “no reasonable person would adopt.”™ Knuiz, 161 Wn. App. at 411 (quoting Srare v.
Halsey, 140 Wn. App. 313, 324-25, 165 P.3d 409 (2007)). The sentencing court has “all but
unbridled discretion in setting the length ot the sentence.™ Halsey, 140 Wn. App. at325 (quoting
State v. Creekniore. S5 Wn. App. 852, 864, 783 P.2d 1068 (1989)).

As part of her Alford plea, Ralston stipulated that there was sufficient evidence to support
the aggravating factor of her crime being a major economic offense. The sentencing court found
the theft to be a major economic offense in a variety of ways.? Ralston does not challenge the
fact that the sentencing court imposed an exceptional sentence. Rather, she contends that her
exceptional sentence ts clearly excessive. We disagree.

Ralston attempts 1o bolster her argument that her exceptional sentence is clearly

cxcessive by comparing her sentence to sentences in other cases. In State v. Ritchie, our

# The sentencing court found Ralston's crimes to constitute a major economic offense based on
the following: (1) the offenscs involved actual monetary loss substantially greater than typical
for the offense of first degree theft and/or forgery; (2) the offenses involved a high degree of
sophistication and planning: (3) the offenses occurred over a lengthy period of time: and (4)
Ralston used her position of trust. confidence. or fiduciary responsibility to facilitate the
commission of the crime. RCW 9.94A.535(3)(d).
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Supreme Court rejected the notion that the length of an exceptional sentence must be
proportionate to sentences in similar cases. 126 Wn.2d 388, 396, 894 P.2d 1308 (1995). Rifchie
rejected any “mechanical approach” of comparing the sentence at issue with the average
sentence for the same crime, or the average sentence for more serious crimes, or comparisons to
the midpoint of the standard ranges for the crime at issuc. 126 Wn.2d at 397. Rather, the salient
inquiry regarding the length of the exceptional sentence is whether the sentencing court abused
its discretion in imposing that sentence. 126 Wn.2d at 392.

This sentence. in light of the record, does not shock the conscience. Ralston stole over
$200.000 from her employer over a period of one and a half years. The sentencing court found
this amount to be substantially greater than typical for the oftense of first degree theft and/or
forgery. Ralston accomplished her theft using a high degree of sophistication and planning over
a lengthy period of time. and she misappropriated more than fifty cash deposits, falsified
accounting records, and forged checks. The sentencing court found that Ralston used her
position of trust, confidence, and fiduciary responsibility to facilitate her crime. At sentencing.
Alderbrook’s owners' representative and Ralston's assistant each spoke to the financial and
emotional toll her actions took. We hold that Ralston’s sentence is not excessive.

I, RESTITUTION ORDER

Ralston argues that the sentencing court improperly relicd on speculation and conjectuse
in setting her restitution order, and requests that we vacate the order and remand for a new
restitution hearing. Ralston specifically disputes the sentencing court’s restitution award for

investigative fees and employec expenses. We atfirm the sentencing court’s restitution order.
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A sentencing court’s order of restitution will not be disturbed on appeal abscnt abuse of
discretion. State v. Tobin. 161 Wn.2d 517.523. 166 P.3d 1167 (2007). A sentencing court
abuses its discretion when its decision is manifestly unreasonable, or exercised on untenable
grounds, or imposed for untcnable reasons. State v. Hahn, 100 Wn, App. 391, 398, 996 P.2d
1125 (2000). It is the State’s burden to prove the amount of restitution by a preponderance of the
evidence. 100 Wn. App. at 399. Although the State need not prove the amount with specific
accuracy. the restitution award must be based on easily ascertainable damages and the evidence
must be sufficient to allow the sentencing court to estimate the damages without having 1o
engage in speculation or conjecture. 100 Wn. App. at 398-99. The legislature intended "to grant
broad powers of restitution™ to the sentencing court. Tohin, 161 Wn.2d at 524. We do not
engage in overly technical construction that would permit the defendant to escape from just
punishment. 161 Wn.2d at 524,

Ralston argues the award of investigative fees was improper because Moss Adams’
invoices were not itemized. and the deduction of 10 percent from Adams’ total fees was mcre
speculation. Ralston contends that the 10 percent reduction of Moss Adams’ total invoice was
“nothing more than a guess.” Br. of Appellant at 16. However, thc 10 percent reduction was
determined after asking a representative of Moss Adams how much time was spent on the gift
card investigation. In ruling on this portion of the restitution order, the sentencing court found
that the work done by Moss Adams was a result of the theft by Ms. Ralston and that it was
necessary. It is clear that all of the Moss Adams expenses were incurred as a direct result of
Ralston's thefts. In conducting its investigation, Moss Adams did not itemize each portion of

their investigation according to what specific charges would eventually be brought by the
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prosecutor. But Moss Adams was able to give a reasonable estimate that was more than
speculation or conjecture.

Ralston also argues that the restitution award tor employee expenses was an abuse of
discretion because Alderbrook had not kept track of the hours they devoted to the theft.
However. the number of hours each employee spent on the investigation of Ralston’s the fts was
sufficiently estimated and outlined by McGinnis and Delgado. In ruling on this portion of the
restitution order, the sentencing court also considered the extensive receipts. ledgers. and journal
cntries the employees sifted through in investigating the theft to determine the amount of
restitution requested for employee expenses was reasonable. While it is true this evidence is
based on estimation, given the totality of the circumstances, the estimates were rcasonable and
went beyond mere speculation or conjecture.

We recognize that the restitution statutes were intcnded to require the defendant to face
the consequences of her criminal record. Tohin, 161 Wn.2d at 524. We hold that the sentencing
court relied on sufficient cvidence in determining the amount of restitution to award for
employee expenses.

11, DISCRETIONARY LEGAL FELS

Finally, Ralston argues that the scntencing court improperly imposed LFOs without
considering her ability to pay. Ralston did not challenge this finding during sentencing and., thus,
she cannot do so as a matter of right for the first time on appeal. State v. Blazina, 174 Wn. App.
906,911,301 P.3d 492 (2013), remanded, 182 Wn.2d 827. 344 P.3d 680 (2015). Our decision
in Blazina, over a year beforc Ralston’s July 2014 sentencing hearing, provided notice that the

failure to object to LIFOs imposed at sentencing waived the issuc on appeal. 174 Wn. App. at
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911. As our Supreme Court noted in reviewing our decision in Blazina. an appellate court may
i its discretion decline to reach such unpreserved claims of error. Blazina, 182 Wn.2d at 830.
Because Ralston had sufticient notice of her obligation to object 1o LFOs imposed at sentencing
to preserve the issue for appeal. we exercise our discretion and decline addressing Ralston’s
contention with her LFOs for the first time on appeal.
CONCLUSION

We affirm.

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports. but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

Worswick, P.J.
W¢ concur:

2 ) j

Leo, L
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